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IN THE COURT OF THE ASSISTANT SESSIONS JUDGE: 

UDALGURI: ASSAM 

 

      PRESENT: Mr.  R. LAL, AJS 

      Sessions Case No.45/15 

STATE OF ASSAM 

  Vs 

i. Jinnat Ali  & 

ii. Siddik Ali 

 

DATE OF EVIDENCE: 05.08.2015, 08.12.2015, 21.12.2015 

DATE OF ARGUMENT: 10.02.2016, 18.02.2016 & 20.02.2016 

DATE OF JUDGMENT: 25.02.2016 

ADVOCATE FOR THE PROSECUTION: Mr. B K Chetri 

ADVOCATE FOR THE DEFENCE: Mr. M. C Narzari 

 

CASES REFERRED:  

(2002) 4 SCC 578 

(2006) 3 GLR 843 

1997 Cri LJ 2978 

JUDGEMENT  

 

1. The instant case is registered under the provision of the Arms 

Act. It was initiated on the basis of an FIR lodged by Inspector 

Dhiraj Nath of 210 Cobra Battalion informing inter-alia that on 

specific inputs, 210 Cobra Battalion and Assam Police had set 

up a naka at Jhargaon and they had arrested two persons 
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namely Jinnat Ali and Siddik Ali and recovered two 9mm pistols, 

& 3 live ammunitions on 31.07.2013 at 9:30 PM. 

 

2.  The FIR lodged lead to the initiation of the Rowta PS Case 

number 113/2013. Formal Investigation commenced and formal 

seizure of the fire arm and ammunition was made. Statement 

of material witnesses was recorded. The firearm was sent for 

armour opinion. The two accused detained were arrested and 

arrest memo was issued and then the accused were forwarded 

to the Court of learned CJM with prayer to keep them in 

custody. The prayer was accorded.  

 

3. In due course, prosecution sanction from the District Magistrate 

was obtained and opinion of Armourer was collected. At the 

end of investigation, police laid charge sheet vide CS 48/2014 

dated 31.08.2014 against thetwo FIR named accused persons.  

 

4. On receipt of the charge sheet, cognizance of the offence was 

taken as per mode under Section 190(1) Cr. PC. Record would 

disclose that the appearance of the two accused persons was 

secured and they were furnished with copy of relevant 

documents and thereafter, having considered the fact that the 

case is triable exclusively by Court of Session, the case was 

committed to the Court of Hon’ble Sessions Judge Udalguri.  

 

5. Record would also disclose that the case was transferred to this 

Court and then charge was framed under Section under Section 

25 (1-A) of the Arms Act against the accused Jinnat Ali and 

Siddik Ali and the particulars of the charge under the above 
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provisions was read over and explained. The accused pleaded 

not guilty and hence the case proceeded to next stage of trial.  

 

6. POINT FOR DETERMINATION: (a) Whether the accused 

Jinnat Ali and Siddik Ali on 31.07.2013 during night hours at 

Jhargaon was/were found in possession of prohibited arms and 

ammunitions?  

 

7. DISCUSSION DECISION AND THE REASONS THEREOF: 

At the very outset, I may point out that unlike offence under 

the Indian Penal Code where the accused can be made 

vicariously by applying provision of Section 34 IPC, the special 

laws like Arms Act does not have similar provision and the 

accused can be made liable only for the act that he commits 

during the commission of the offence. In the above 

background, let me now point out that the prosecution has 

examined 6(six) witnesses while the defence has examined 

none. 

 
8. Examination in Chief: Inspector Dhiraj Nath (PW1), Sepoy Jitu 

Moni Konwar (PW2), Sepoy Sabbir Ahmed (PW3) are three 

CRPF personnel attached with 210 Cobra Battalion &have been 

examined as PW1 PW2 & PW3 respectively. I would begin by 

reading their evidence first. Inspector Dhiraj Nath (PW1) has 

stated that on 31.07.213 he received secret information about 

the movement of some people with arms and ammunitions in 

and around Jhargaon area and he took assistance of the Assam 

police and put up naka/check post in that area in the night. It is 

in the deposition of PW1 that sometime later the two accused 
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persons came in a motorcycle and were stopped by the naka 

party and frisked.  

 

9. PW1 has gone on to state on oath that on frisking he found two 

pistols and three live ammunitions from the possession of the 

accused Siddik Ali. It has been averred that thereafter the 

accused along with arms and ammunitions were taken to Rowta 

PS where a formal FIR was lodged, the accused were handed 

over and the arms and ammunitions were deposited. PW1 

brought on record the FIR (Exhibit 1) and seizure list (Exhibit 

2). He had identified the two pistols as Material Exhibit “A” and 

Exhibit “B”. The three recovered bullets have been brought on 

record as Material Exhibit “C”. 

 

10. Sepoy Jitu Moni Konwar has deposed that on the relevant date 

he was member of naka party at Jhargaon and they had 

stopped two persons coming on a motorcycle. It is testified by 

the PW2 that the two pistols and live ammunitions were 

recovered from the possessions of the two accused persons and 

thereafter the two accused along with arms and ammunitions 

were handed over to the OC Rowta PS.  

 

11. Sepoy Sabbir Ahmed has corroborated version of PW1 and 

PW2 and stated that from the two accused apprehended that 

night two 9mm pistols and live ammunitions were recovered. 

Hareswar Sarmah (PW5) has deposed that his house is 

adjacent of Rowta PS and about 2 years ago hearing hulostulia 

paribesh in the police station. He went there and saw that the 

two persons have been apprehended and two pistols have been 

recovered. 
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12.  PW5 and PW5 are two Investigating Officers. SI Arup Jyoti 

Baishya (PW6) has stated that on the basis of GD entry vide 

NO. 619 dated 31.07.2013, he was instructed by the OC Rowta 

PS to assist the Cobra Battalion. It is in deposition the naka was 

set up at Jhargaon and vehicles were checked and during 

checking two pistols were found in the possession of the 

accused Siddik Ali. 

 

13. The second aspect evidence of PW6 in formal in nature 

inasmuch as stated after recovery of the weapons the accused 

and the weapons were brought to the Rowta PS where 

Inspector Dhiraj Nath lodged a formal FIR. PW6 has stated that 

OC Rowta PS endorsed him to investigation during the course 

which he recorded the statement of material witnesses and 

formally seized the weapons and conducted the other usual 

expect of the investigation. PW6 has stated that Exhibited 

extract copy of the GD entry (Exhibit 5) and has deposed that 

later on the initial part of investigation was conducted by SI 

Harish Ch Borah (PW6). PW6 has also stated on oath that he 

collected the prosecution sanction from the authority and 

thereafter filed the charge sheet u/S 25 (1-A) Arms Act. 

 

14. Having stated the examination in chief it is now time to read 

the cross examination of these witnesses to determine the 

value and weightage that can be assigned. The cross 

examination portion also needs to be studied to determine 

where it would be safe to act upon such deposition or not. With 

that an in view I have carefully gone through the cross 

examination of all the prosecution witnesses.  
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15. Cross Examination: The defence has denied the recovery of 

the two pistols and ammunitions at Jhargaon on 31.07.2013.In 

that context, my attention has been drawn to the inter-se 

contradiction between prosecution witnesses to submit that 

prosecution case is concocted and ought not be believed. My 

attention has been specifically drawn to the following amongst 

others:- 

 

i.  PW2 and PW3 have stated that they are unable to 

identify any of the accused in the Court. They have 

also stated that accused Siddik Ali was in possession 

of one pistol and accused Jinnat Ali was in 

possession of the other pistol.  

 

ii. On the other hand, PW1 has deposed that Jinnat Ali 

was not carrying any arms and both the pistol was 

with accused Siddik Ali.  

 
iii. SI Arup Jyoti Baishya (PW6) has stated that he was 

present at the naka party and that the accused 

persons came in a bus and when frisked the arms 

and ammunitions were recovered. But PW1 PW2 and 

PW3 claimed that accused came on a motorcycle 

and infact tried to flee before being over-powered. 

 
iv. The seizure witness stated that he signed the seizure 

list at the police station.  

 
v. There was no sealing of weapons at the spot.  
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16. In the light of the cropping up of the above facts, the question 

that needs to be answered is as to what would be its effect on 

the prosecution case. In this context, I would like to point out 

that the in Sahib Singh Vs State of Punjab 1997 Cri LJ 2978 

the Hon’ble Supreme Court laid down the following:- 

 

i. In case of Arms act the police is under a duty to 

packet and seal the weapon recovered and that the 

sealing of the weapons must be done at the spot. 

 

ii. In case the weapon/revolver was not sealed at the 

spot, the Hon’ble Supreme Court has held that it is a 

serious infirmity because the possibility of the 

tampering of the weapon cannot be ruled out.  

 
iii. It was also held that before conducting a search, the 

police is required to call upon some independent and 

respectable person of the locality to witness the 

search. If it so happens that no such person are 

available or even if available is not willing to be a 

party to such search, then such fact should clearly 

be recorded.  

 

17. The Gauhati High Court in Amsor Ali vs State reported in 

(2006) 3 GLR 843 has laid down that police must make an 

attempt to rope in independent witness. In case, independent 

witnesses are not available or not ready to join the search, the 

said fact has to be recorded in the CD and brought to the notice 
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of the learned Court. The Hon’ble High Court speaking through 

Justice IA Ansari has further laid down that weapon must be 

sealed at the very spot so that possibility of tampering etc. is 

removed. 

 

18. In the instant case the weapon seized were never sealed. 

There is no independent witness of recovery of the weapon 

though the recovery is claimed on basis of specific intelligence. 

The record does not show that police attempted to rope in 

independent witnesses. Two of the CRPF personnel could not 

identify the accused persons in the Court. One of the CRPF 

personal deposed that the two weapons were found in 

possession of the accused Siddik Ali but the other two CRPF 

personnel contradicted him and stated that one pistol each was 

found in the possession of the two accused persons. 

 
19. In the result, I hold that prosecution has not complied with the 

procedures laid down for search and seizure. There has been 

no sealing of weapons and in such circumstances I hold that 

accused persons deserve to be given benefit of doubt which I 

hereby give. The two accused are acquitted and set at liberty. 

Bailor discharged. Seized weapons be confiscated to the State 

of Assam. 

 

20. Before I part with the record, I would like to request the 

Director General of Police, Inspector General of Police BTAD 

Kokrajhar and also to the District Superintendent of Police to 

conduct proper training of police and paramilitary personnel on 

the manner and mode of seizure of weapons, the sealing of the 
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weapons at the spot, the roping in of the independent 

witnesses etc. so that truth does not suffer at the hand of 

mandatory procedural niceties.  

 Given under my hand and seal of this Court on this the 25thday 

of February, 2015 

 
(R Lal) 

Asstt. Sessions Judge, 
    Udalguri: Assam 
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ANNEXURE 
PROSECUTION SIDE: 
 
Number of Prosecution witnesses examined: 06 
 

i. PW1 Dhiraj Nath. 

ii. PW2 Jitu Moni Konwar 

iii. PW3 Sabbir Ahmed 

iv. PW4 Hareswar Sarmah 

v. PW5 Harish Ch Borah. 

vi. PW6 Arup J Baishya. 

 

Number of prosecution documents exhibited: 04 

i. Exhibit 1 is the F.I.R. 

ii. Exhibit 2 is the Seizure list. 

iii. Exhibit 3 is the Prosecution Sanction. 

iv. Exhibit 4 is the Charge Sheet. 

v. Exhibit 5 is the GD entry 

DEFENCE SIDE: 
 
Number of Defence witnesses examined: Nil. 
 
Number of Defence document exhibited: Nil. 

 
  
 
 
       (R. Lal) 

      Asstt. Sessions Judge, 
              Udalguri: Assam 

   

 


